RS S1p TSI §RT TR : 26305065

AT (BTt - 1) BT BRI D-a1d SIS Yo
dreel TaNTES Wae, EIadl dite, Uifecaid & uTd,
JAqTaTS], 3rgHardia— 380015.

}l.'

@ ordel ey W ¢ Order-In-Appeal No..AHM-SVTAX-000-APP-161-16-17
2=t Date : 29.11.2016 STRT B B ai@ Date of Issue _ () ‘T/I(Q/[A

A 3T B, AT (TUIe-11) FRT TR
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Arising out of Order-in-Original No_SD-04/30/AK/2015-16 Dated 29.01.2016
Issued by Assistant Commissioner, Div-lV, Service Tax, Ahmedabad

) rfieTal &7 9™ U4 9ar Name & Address of The Appellants

O M/s. Piramal Enterprise Ltd Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal .to the appropriate
authority in the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
O 0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.
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(i) “The appeal under sub section, (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/-
where the amount of service tax & interest demanded & penalty levied is more than fifty.f;.%'"-i%"'
Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of thels e e,
bench of nominated Public Sector Bank of the place where the bench of Tribunal is situa,t‘é;fd-,_gif”
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(i) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (O10) to apply to

the Appellate Tribunal.
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2. One cbpy of application or O.1.O. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-l in terms of the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, “or an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.20114, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Seivice Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Ruies.

o Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribupal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or

penally, where penalty alone is in dispute.
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IORDER IN APPEAL

M/s. Piramal Enterprises Pvt. Ltd., Plot No. 19, SEZ- PHARMEZ ,
Sarkhej- Bavala Highway 8A, Village Matoda, Taluka- Sanand, Dist-

Ahmedabad (hereinafter referred to as ‘appellants’) have filed the present
appeals on 28.03.2016 against the Order-in- -Original number SD-04/REF-
30/AK/2015 16 dated 29.01.2016 (hereinafter referred to as ‘impugned
orders’) passed by the Asst. Commissioner, Service Tax, Div-1V, APM Mall,

,:Ahmedabad (hereinafter referred to as ‘adjudicating authority”);

|2 Appellant has received telecommunication service for which service tax
of Rs. 10,935/~ was paid. Appellant is located in SEZ but rendering service in
Domestic Tariff area (DTA) also therefore said telecommunication service
was used in rendering output service in SEZ unit and in DTA. Appellant has
not any unit it in DTA. Appellant has filed refund claim of Rs. 10,935/~ under
notification No. 12/2013-ST dated 01.07.2013. Appellant has shared
specified services received by them between authorized operation in SEZ
and DTA and hence claim was restricted in terms of para 3(iii)(b)(ii).
Moreover appellant has not maintained proper account of receipt and use of
common services and claim was hit by unjust enrichment under section 11B
of CEA, 1944. Further appellant could not quantify the exact service used in
authorized operation and in domestic operation before adjudicating authority
therefore claim was rejected by adjudicating authority. However point of
unjust enrichment was not accepted by adjudicating authority.

3.  Being aggrieved with the impugned order, the appellants preferred an
appeal on 28.03.2016 before the then Commissioner (Appeals-II) wherein it
is argued by appellant that-

L. Para 3(iii)(b)(ii) of 12/2013-ST dated 01.07.2013 is applicable only if
the appellant have any DTA unit and common taxable service are
being received and utilized by both SEZ and DTA unit.

II.  Service tax paid on specified services that are common to the
authorized operation in SEZ and in operation in DTA unit is distributed
among SEZ and DTA unit as per manner prescribed under rule 7 of

CCR. For distribution turnover of SEZ of authorized operation during

relevant period is taken. In present case there is no DTA unit hence

rule 7 of CCR will not apply. :

I11.
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SEZ Act, 2005 and condition(v) of para 2 of LOP/LOA dated
23.05.2008.

IV.  DTA operation from SEZ unit allowed under LOA and appellant is not
having DTA unit , the service tax paid on services received and utilized

in DTA can be allowed as refund.

4, Personal hearing in the case was granted on 17.09.2016 and Shri Vipul
Khandhar, CA, on be half of appellant appeared before me. Shr Vipul
Khandhar reiterated the grounds of appeal and also stated that adjudicating
authority has allowed the refund for period October 2014- March-2015 and
has denied for earlier period April 2014- September 2014.

5. I have carefully gone through the facts of the case on records;
grounds of appeal in the Appeal Memorandum and oral submissions made by

the appellants at the time of personal.

6. Notification 12/2013-ST dated 01.07.2013 replaces the earlier
notification of 40/2012-ST. This notification is issued to claim service tax
exemption on services received by a unit located in SEZ or developer of SEZ
and used for authorized operations. In case the services are wholly used for
the purpose of authorised operations, SEZ unit or Developer may claim ab-
initio exemption from payment of service tax. In caée the services are not
wholly usea for the purpose of authorised operations, exemption from
service tax would continue to be available by way of refund of service tax
paid on specified services. In case of common services wherein such services
have been used both for SEZ and DTA units, service tax is allowed to be
distributed to such SEZ unit under Input Service Distributor Invoice to claim
refund. Such service distributed should be in the approved list of services of
SEZ unit.

7. For following (i) and (ii) types common services (utilized in DTA and
SEZ) Condition No. 3(III)(a) of notification No. 12/2003-ST is applicable.

(I)  the specified services that are not exclusively used for authorised
operation, or
(i)  the specified services on which ab-initio exemption is admnssnbﬁj[ ’?\
@

vﬂ L‘Qq
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but not claimed, shall be allowed subject to the following procedure p‘“"’
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Condition No. 3(I1I)(a) is that services should be distributed amongst the
SEZ Unit and the DTA unit (s) in the manner as. prescrlbed in rule 7 of the
Cenvat Credit Rules. For the purpose of distribution, the turnover of the SEZ
Unit shall be taken as the turnover of authorised operation during the
relevant period. I find that rule 7 of CCR is for distributing services utilized in
different units of service receiver and for said purpose said receiver is
required to take service tax registration of ISD. ISD is required file service
tax return. Appellant has neither produced and evidence of such ISD
registration and evidencing the distribution services as per rule 7 between
DTA unit and SEZ unit. This notification does not cover the cases where
there is no own DTA unit of SEZ unit holder and where part service is
diverted to other DTA unit.

7.1 Further condition No. 3(III) (b) is that the SEZ Unit shall be entitied to
refund of the service tax paid on the amount distributed to it in terms of
Condition No. 3(III)(a). Also A proper account has not been maintained for
receipt and use of services for which exemption/refund is claimed in terms of
condition 3 (iv) of notification No. 12/2013.

7.2 1 find that appellant has not produc'ed any evidence to establish that
service in respect of which refund is claimed is used only for furtherance of
authorised ‘operations in the SEZ as required under explanation added after
clause (e) of the notification 12/2013 ST. Even if the appeHant work out the
exact quantum of services utilized in authorized operation of SEZ then also
refund is not grantable as he has not dealt the common services as per rule_/
7 of CCR. There is no provisions in notification to bifurcate the input service
tax of common service between DTA unit and SEZ unit on turnover
proportion. I find that refund is not admissible for non compliance for
Condition No. 3(III)(a) read with Condition No. 3(III)(b) and condition 3 (iv)
read with clause (e) of para 3 said notification No. 12/2013.

8. Appellant has produced previous Refund OIO dated 31.03.2016 and
09.06.2016. Appellant contention that refund was allowed for previous
period does not hold good for present case as it is stated that for that
proper accounting of receipf and utilsation of services was maintained.
Further it is stated that conditions of notifications were satisfied.

9. Moreover in said previous OIO adjudicating authority has taken DTA, Wg

Y L""‘

sales as authorized operation of SEZ which is not correct in view /ofv

O

explanation added vide Notification No. 7/2014-ST dated 11.07.2014 aftF@,r
clause (e) of para 3 of the notification No. 12/2013 as “A service shal b”fv,
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treated as used exclusively for the authorised operations if the service is
received by the SEZ Unit or the Developer under an invoice in the name of
such Unit or the Developer and the service is used only for furtherance of
authorised operations in the SEZ.”

10. Further appellant contention that DTA operation from SEZ unit allowed
under LOA therefore refund of tax paid on services utilized in DTA operation
is to be allowed is not tenable as no where in act or rule it stated that input-
credit/exemption/refund is allowable for services utilized in such DTA
operation. DTA operation may or may not be aliowed as per SEZ Act/rules. I
find that refund is allowed as per clause 3(e) of notification No. 12/2013
which specifically restricts exemption/refund only for service used for
furtherance of authorized operations in the SEZ. In the said explanation of
clause 3(e) of said refund notification 12/2003-ST, the words “for the
purpose of this notification......operation in SEZ.” are used which means that
refund is allowed only for authorized operation in_ SEZ only. DTA operation

may be well within ambit of authorized operation as per SEZ Act/rule but
services utilized in such DTA operation are not eligible for exemption/refund
as per said refund notification 12/2003-ST. In view of above I conclude that
refund of services used in DTA allowed in previous OIO is in contravention of
said clause 3(e) and therefore appellant relying on previous OIO is of no use
to them.

11, In view of above, I upheld the OIO and appeal filed by the appellants

is rejected.
12 mmﬁﬁﬁmwﬁmmmﬁmm%l
12, The appeals filed by the appellant stand disposed off in above
terms. .
AN
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ATTESTED

(R.oli\ZLTEL)
SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
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To,

M/s. Piramal Enterprises Pvt. Ltd.,
Plot No. 19, SEZ- PHARMEZ ,
Sarkhej- Bavala Highway 8A,
Village Matoda, Taluka- Sanand,
Dist- Ahmedabad

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, service tax, Ahmedabad

3) The Additional Commissioner, C.Ex, Ahmedabad

4) The Dy./Asst. Commissioner, Service tax, Div-IV, APM Mall, Ahmedabad.
6) The Asst. Commissioner(System), Service tax. Hg, Ahmedabad.

6) Guard File.

7) P.A. File,







